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DECI SI ON

SHANK, Menber: This case is before the Public Enpl oynent
Rel ations Board (PERB or Board) on exceptions filed by the
California School Enployees Association (CSEA) to the proposed
deci sion, attached hereto, of a PERB adm nistrative |aw judge
(ALJ). The ALJ dismssed the unfair practice charge agai nst
the Kern County O fice of Education of alleged violations of
sections 3543.5(a) and (b) of the Educational Enpl oynent
Rel ations Act (EERA)! by terminating MIdred Hanaker, a

1EERA is codified at CGovernment Code section 3540 et
seq. Unless otherwise indicated, all statutory references



cust odi an, because of protected union activity rather than
failure to perform her assigned duties.

PROCEDURAL HI STORY

By letter dated Novenber 15, 1984, the superintendent
di sm ssed Hamaker from her position as Custodian Il. n
Novenber 29, 1984, Hanmaker filed an appeal to the Personnel
Comm ssion, Ofice of Kern County Superintendent of Schools.
On January 7, 1985, a hearing was held before J. S. Wallace, a
hearing officer appointed by the Personnel Comm ssion. The
hearing continued on January 8 and 17, and concluded on
February 8, 1985. The hearing officer recomrended and the
Comm ssion held on February 17, 1985, that Hanmaker's
ternminati on be upheld. The enployee did not appeal the

Per sonnel Comm ssion's decision to the courts.

Oh May 2, 1985, the California School Enployees Association

filed an unfair practice charge with the Board and on June 4,

herein are to the Governnent Code. Sections 3543.5(a) and (b)
provide, in pertinent part, as follows:

It shall be unlawful for a public school
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enployees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere wth, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organizations rights
guaranteed to them by this chapter.



1985, the general counsel issued a conplaint. Respondent Kern
County O fice of Education filed an answer and formal hearing
was held on July 22, 23 and 24, 1985. The ALJ issued a
proposed deci sion on Decenber 30, 1985, and the matter is now
bef ore PERB on exceptions to the proposed decision filed by
CSEA.
.. DI_SCUSSI ON

VW find that the ALJ's findings of fact are free from
prejudicial error and we adept them as our own. The Board al so
affirns his decision in dismssing the unfair practice charge.
In adopting the ALJ's findings of fact and affirmng his
deci si on, however, we do not approve his disposition of the
respondent's notion to dismss the instant conﬁlaint of unfair
practice, nade at the inception of the hearing, or that portion
of his analysis wherein he applies the criteria set forth in

Novat o Unified School District (1982) PERB Decision No. 210.

|. NMdtion to Dismss

Respondent's notion to dismss was based upon the doctrine
of collateral estoppel. Respondent contended that a full
evidentiary hearing had been extended Ms. Hanaker, at her
request, by the Personnel Conmm ssion of the Office of the Kern
County Superintendent of Schools (Comm ssion). The |oca
Commi ssion is established under section 45245 of the Education
Code and consists of a menber nom nated by the enpl oyees of the

district, a menber selected by the district and a third party



selected by the first two nom nees. In turn the Conm ssion
appoints a hearing officer who, in this case, held several days
of hearings and heard 17 witnesses and whose deci sion

term nating Ms. Hamaker was adopted en banc.

The ALJ, after hearing short argunents, denied the notion
on the ground that PERB had established no precedent applying
collateral estoppel. Wile this was true at the time of the
hearing in this case, we note that PERB has since addressed the
doctrine and a precedent now exists.? Because of the Board's
affirmance of the substantive issue before the ALJ in this
_case, it is unnecessary to further consider the issue of
coll ateral estoppel except to reaffirmthat collateral estoppel
may bar the relitigation of issues before PERB which have been

heard and decided in a prior proceeding, where all of the

’ln State of California (Department of Devel opnent al
Services) (1987) PERB Decision No. 619-S, the relitigation of
the 1ssue of discrimnation against an enpl oyee for union
activity was barred where the State Personnel Board had deci ded
agai nst the enployee in a prior disciplinary hearing. PERB
relied upon People v. Sins (1982) 32 Cal.3d 468, and United
States v. Wah Constr. & Mn. Co. (1966) 384 U.S. 3947 86 S. 1.
1545, which held that collTateral estoppel may be applied to
deci sions nade by adm nistrative agencies when they are acting
in an adjudicatory capacity resolving disputed questions of
fact and the requirenents of due process have been net.

California courts do not distinguish between |ocal boards,
stat e-wi de agenci es exercising statutory powers, and agencies
deriving their authority fromthe California Constitution, in
applying collateral estoppel. (See, Gty and County of San
Franci sco v. Ang (1979), 97 Cal.App.3d 673, 159 Cal. Rpir. 56;
Geatorez v. Board of Admnistration (1979) 91 Cal. App. 3d 54,
54 Cal . Rptr.~37.)




el ements of the doctrine were present. Here, had the parties
been provided an opportunity to nake a full and conplete
presentation on the issue, the issue of col | ateral est oppel
coul d have been properly before us. |

1. The Novato Test

Because of difficulties in denonstrating that an unl awf ul
notive, rather than the enployer's stated reasons, was the
cause of discipline where the enpl oyee has engaged in protected
activity, this Board in Novato set forth circunstances which,
if proved, would support an inference upon which a prinma facie

case nmay be based. Novato states at page 6:

In Carlsbad [Unified School District (1979) PERB
Decision No. 89], . . . the Board concl uded that
unl awful notive can be established by
circunstantial evidence and inferred from the
record as a whol e. Carlsbad supra, at p. 11;
Republ i c AMIatIOH Cof NLRB"TTQAS) 324 U. S,
o CIflcers Union v. NLRB,

supra, at pp. 40-47

To justify such an inference, the charging party
nmust prove that the enployer had actual or

i nputed know edge of the enployee's protected
activity. NLRB v. South Shore Hospital (1978 1st
Cir.) 571 P.2d 677 . ow edge
along with other factors may support the
inference of unlawful notive. The timng of the
enpl oyer's conduct in relation to the enpl oyee's
performance of protected activity, the enployer's
di sparate treatnent of enployees engaged in such
activity, its departure from established
procedures and standards when dealing wth such
enpl oyees, and the enpl oyer's inconsistent or
contradictory justifications for its actions are
facts which may support the inference of unlawfu
notive. In general, the inference can be drawn
froma review of the record as a whole. See
Radio O ficers, supra.




Application of the Novato test to the record in this case
| eads the Board to conclude that Charging Party has not nade a
prima facie show ng of an unfair practice.

A. Dy sparate treatnent. The record contains no evidence

denonstrating that Hanmaker was treated differently from others
simlarly situated.

B. JIinming. Evidence of tinmng of adverse action in relation
to protected activity does not support Ms. Hamaker's claim
Wiile it is not clear exactly when her enployer |earned of her
union activity, that date is irrelevant because her enpl oynent
probl ens predated her protected activity. Her enployer's

testinony at a separate PERB hearing ((fice of Kern County

Superi ntendent of Schools (1985) PERB Decision No.” 533) was

correctly found by the ALJ to be no nore than coincidental |y
concurrent with the evaluation dated August 8, 1984, and which
ultimately led to her term nation. The performance eval uation
upon which Ms. Hanaker's separation was based covered the
period fromJune 17, 1983, to June 17, 1984. Ms. Hanmaker was
absent on leave fromApril 4 through July 15, 1984. No
significance can be reasonably attached to the enployer's del ay
i n discussing Hamaker's evaluation due to her absence.

C. Shifting or Inconsistent Justification. No facts were

proven that showed the enployer gave varying justifications for

the Charging Party's term nation.



D. Departure from Established Procedures. Again, we find no

evidence in the record that the enployer departed fromits
est abl i shed procedure*

As none of the above elenents could be shown, the Charging
Party has failed to establish a prinma facie case that she was
term nated because of her exercise of protected rights.

The ALJ nmade specific findings that the Respondent had
anpl e business justification for its action against Charging
Party. The findings were unnecessary, however, because the
Charging Party never proved a prima facie case, and thus the
burden of proof never shifted to the enployer to show that,
"but for" the protected activity, the termnation would
nonet hel ess have taken pl ace.

CRDER

The unfair practice charge and conplaint filed in this case-

are hereby DI SM SSED

Chai rperson Hesse and Menber Porter joined in this Decision.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

CALI FORNI A SCHOOL EMPLOYEES
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Appearances: Harry J. ‘G bbons. Jr.. Attorney. California
School Enpl oyees Association for Charging Party;

Frank J. Fekete. Attorney. Schools Legal Service, for
Respondent . :

Before Allen R Link, Adm nistrative Law Judge.
PROCEDURAL HI ST

On May 2, 1985. the California School Enployees
_Association. Chapter 512, (hereafter Charging Party, CSEA or
Association) filed an unfair practice charge with the Public
Enpl oynment Rel ati ons Board (hereafter Board or PERB) agai nst
the Kern County O fice of Education (hereafter Respondent or
Superintendent of Schools) alleging violation of sections 3543,
3543.1, 3543.5(a) and (b) of the Educational Enpl oynent
Rel ations Act (hereafter EERA or Act) (comrencing with section

3540 et seqg. of the Governnent Code. ! On June 4. 1985, the

LAll section references, unless otherwise indicated, are
to the Government Code. Sections 3543, 3543.1, 3543.5(a) and
(b) are as follows:

This Board agent decision has been appealed to
the Board itself and is not final. Only to the
extent the Board itself adopts this decision and
rationale may it be cited as precedent.




CGeneral Counsel of PERB issued a Conpl aint against the
Respondent in this matter. On June 24, 1985. the Respondent

3543. R ghts O Enpl oyees

Publ i ¢ school enpl oyees shall have the right
to form join, and participate in the
activities of enployee organizations of

their own choosing for the purpose of
representation on all matters of

enpl oyer - enpl oyee relations. Public school
enpl oyees shall also have the right to
refuse to join or participate in the
activities of enployee organizations and
shall have the right to represent thenselves
individually in their enploynment relations
W th the public school enployer, except that
once the enployees in an appropriate unit
have sel ected an exclusive representative
and it has been recognized pursuant to
Section 3544.1 or certified pursuant to
Section 3544.7, no enployee in that unit may
neet and negotiate with the public school

enpl oyer.

Any enpl oyee nmay at any tinme present
grievances to his enployer, and have such
grievances adjusted, without the
intervention of the exclusive
representative, as long as the adjustnment is
reached prior to arbitration pursuant to
Sections 3548.5, 3548.6. 3548.7. and 3548.8
~and the adjustnment is not inconsistent with
the terms of a witten agreenent then in
effect; provided that the public school
enpl oyer shall not agree to a resolution of
the grievance until the exclusive
representati ve has received a copy of the
grievance and the proposed resolution and
has been given the opportunity to file a
response.

3543.1. R ghts of Enployee O ganizations

(a) Enployee organi zations shall have the
right to represent their menbers in their



filed its Answer to the Charge and the Conplaint. The parties
did not neet in an informal conference in this matter. The

formal hearing was held on July 22, 23, and 24, 1985, at the

enpl oynment relations with public school

enpl oyers, except that once an enpl oyee
organi zation is recognized or certified as
the exclusive representative of an
appropriate unit pursuant to Section 3544.1
or 3544.7, respectively, only that enpl oyee
organi zation may represent that unit In
their enploynment relations with the public
school enployer. Enployee organi zations nmay
establish reasonable restrictions regarding
who may join and may nake reasonabl e
provisions for the dismssal of individuals
from menber shi p

(b) Enpl oyee organi zations shall have the
right of access at reasonable tines to areas
in which enpl oyees work, the right to use
institutional bulletin boards, nail boxes,
and ot her neans of comunication, subject to
reasonabl e regul ation, and the right to use
institutional facilities at reasonable tines
for the purpose of neetings concerned with
the exercise of the rights guaranteed by
this chapter.

(c) A reasonable nunber of representatives
of an exclusive representative shall have
the right to receive reasonable periods of
rel eased tinme wthout |oss of conpensation
when neeting and negotiating and for the
processi ng of grievances.

(d) Al enployee organi zations shall have:
the right to have nmenbership dues deducted
pursuant to Sections 13532 and 13604.2 of

t he Education Code, until such time as an
enpl oyee organi zation is recognized as the
excl usive representative for any of the
enpl oyees in an appropriate unit, and then
such deduction as to any enployee in the



Respondent's headquarters. Both sides briefed their respective
positions and the matter was submtted on Novenber 13, 1985.

JURI SDI CT1 ON

The parties stipulated to the Charging Party being an
exclusive representative and the Respondent being a public
school enployer within the neaning of the Act.

| NTRODUCTI ON

This case involves an enpl oyee of the Kern .County O fice of

Education, MIldred Hanmaker, who was term nated from her

enpl oynment position as a custodian in Novenber 1984. She
alleges that the termnation was in retaliation for her
protected activities on behalf of the Association. The
"Respondent insists that whatever protected activities she did
engage in had nothing to do with the termnation and that her
term nation was the result of her not properly fulfilling the

duties assigned to her.

negotiating unit shall not be perm ssible
except to the exclusive representative.

3543.5. Unlawful Practices: Enployer.

It shall be unlawful for a public school
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organizations rights
guaranteed to them by this chapter.



RESPONDENT' S MOTI.ON TO DI SM SS

The Respondent, very early in the formal hearing
proceedi ngs, nade a Mdtion to Dismss the Charge and Conpl ai nt
inthis matter. The Mdtion was based on its contention that
PERB should defer to the decision of the Personnel Conmm ssion
of the Ofice of the Kern County Superintendent of Schools. It
supported its Mdtion with the argunent that a full evidentiary
hearing was held in the matter of M's. Hanaker's termination
before a hearing officer appointed by the Personnel Conm ssion,
and at that tinme, one of Ms. Hamaker's defenses was that she
had received discrimnatory and retaliatory treatnent by the
enpl oyer because of her participation as a nenber and officer
of CSEA, Chapter 512. The hearing officer, in his conclusions
and recommendations stated, "I did not find difect evi dence of
discrimnatory or retaliatory supervisory treatment of this
enpl oyee." The Respondent insists that PERB should defer to
the decision of this neutral body, the Personnel Comm ssion, in

precisely the sane way that it does to arbitration decisions.

Respondent cites Local 8599. United Steel Wrkers of _Aneri ca,
AFL-ClO v. Board of Education of the Fontana Unified School
District (1984) 162 Cal.App.3d 823. 209 Cal.Rptr. 16 and

Hol | ywood Circle. Inc. v. Departnent of Al coholic Beverage

Control, 55 Cal.2d 728, 361 P.2d 712 to support its contentions.
The Charging Party, in rebuttal, cited, (1) the fact that

t he Personnel Comm ssion's decision, although admnistratively



final, was still subject to appeal in the Courts on an

Adm ni strative Mandamus Wit, Code of Cvil Procedure 1094.5;
and (2) a nunber of evidentiary rulings of the Personne

Comm ssion's hearing officer limting the scope of exam nation
concerning union activities and union aninus. The Charging
Party also requested a continuance to prepare and submt
further evidence in rebuttal to the Motion. It did this to
preserve its rights on appeal to presént such materials in the
future should the Board, itself, decide the Mdtion had nerit.
The request for a continuance was deni ed.

The Mbtion was denied by the undersigned on the grounds
that there have been no precedentiél PERB cases to date giving
deci sions of a Personnel Conmm ssion the sane |evel of inpact as
an arbitration decision.

ELNDINGS OF FACTS
. MWork Product |ncidents
A Backaground

M| dred Hamaker was hired as a custodian by the Respondent

on February 20, 1979. Throughout the period of time covered by
the events of this case CSEA was the exclusive representative
of the bargaining unit to which the custodian classification
was assigned. Ms. Hanmaker did not becone a nenber of CSEA
until April 1983.

B. Early Evaluations

Ms. Hamaker was formally evaluated four times between

June 1980, when she first becane a probationary enpl oyee and



June 1982. Although she was given "Standard” or "Above
Standard" ratings on all of these evaluations, there was a
decline in both the nunber of "Above Standard" marks and the
general tone of the acconmpanying "Coments.” In two instances
the "Comments" dealt with suggestions that she be careful when
l[ifting objects. During this period Ms. Hanaker was off work
for several periods of time on workers' conpensation |eave due
to back injuries. |

C March 22, 1983 "Qut of Wirk Area” _lncident

In the morning of March 22, 1983, Alan Hall, Director of
Mai nt enance and Qperations and Hanmaker's inmmedi ate supervisor
went throughout her work area |ooking for her. He was
acconpani ed by Dr. Jack Stanton, Director, Research and
‘Devel opnent. They were unable to find her in her work area.
Approxi mately 20 mnutes later she approached them and said
that she had heard that they were |ooking for her. She
expl ained that she had |eft her area and gone over to the
nurse's office in order to be weighed as part of an
enpl oyer - sponsored "weight |oss" contest. She insisted that
she had tried to find and report her anticipated absence to her
supervi sor but was unable to find him The contest rules
required that she be weighed by the enployer's nurse and, as
the nurse was often in and out of her office, she went to the
of fi ce when she knew that the nurse was avail abl e.

Ms. Hamaker eventually won the contest with a weight |oss of



90 pounds. She estinmates she was gone from her duty station
only a fewmnutes. The nurse's office is only a few hundred
feet away from Hamaker's work station in a separate, but
nearby, building. The enployer estimated her absence at

20 m nut es.

This incident triggered a neeting with Hamaker. Hall and
Stanton that sane day. Later that day Stanton wote a neno to
Hamaker which stated that the reason for the neno was to be
certain that the issues that were discussed that norning were
understood by all parties involved. The neno covered such
diverse topics as (1) the fact that Ms. Hamaker had recently
been given a nedical release to full duty, (2) a request that
she obtain a letter from her doctor stating that she was unabl e
to work fromFebruary 15 to March 21, 1983. (3) an upcom ng
speci al evaluation of her work, (4) the parameters of her
schedul ed workday. (5) a specific delineation of her duties,
and (6) a concluding sentence which stated "[Djuring this
di scussi on you were afforded the opportunity to ask any
guestions and nake any conments you deened appropriate or
necessary."

The general tone of the meno was business-1like but was not
specifically negative or punitive. There was no evidence
proffered at the hearing which would suggest that enployees who
are neeting all the standards in their assigned tasks would

recei ve such a neno. It is inferred fromthe |lack of such



evidence and fromthe general tone of the text that although
the meno, on its face, was not punitive the very fact that
Ms. Hanmaker's supervisors felt it necessary to issue such a
meno nmeant that such letter could reasonably be interpreted as
a warning that, in their opinion, she had not previously been
adhering to the schedul ed workday and list of duties set forth.
In April 1983 M's. Hamaker becane a nenber of CSEA.
D. The May 9. 1983 Special Evaluation

On May 9, 1983, M's. Hamaker received a specia
evaluation. In the 27 separate categories in which she
received a rating she received 13 ratings of "Standard," 8 of
"I nprovenent Needed." and 6 of "Unsatisfactory.” The six
"Unsatisfactory” ratings were in neatness, thoroughness,
attendance, follows instructions, initiative and attitude. In
the "Comments"” section M. Hall, the rater, stated that
i mprovenents in the deficient areas "are to be made prior to
her annual eval uation date of June 17, 1983, or it wll be
reconmended that disciplinary action be taken by this office.”
The evaluation form stated that Ms. Hamaker refused to sign it,.

M s. Hamaker prepared and attached a rebuttal to the
special evaluation. In her rebuttal she insisted that she had
not been uncooperative and that she had been doing the same
amount of work in the same way that she had in previous years
and had consistently received "Standard" or above ratings in

the past. She stated that she did not see how her work could



have changed so drastically within a few short nonths. Wth
regard to her "Unsatisfactory" rating in attendance she cited
the fact that she had "over two days of sick tinme left and
quite a bit of vacation tinme."

M's. Hameker, in her rebuttal, also insisted that she did
not refuse to sign the evaluation formand that Hall never gave
it to her for her signature. She admts to having had heal th
probl ens but insisted that she had been doing what she could to
inprove her health. In summary she stated that she felt that
the marks given her on that evaluation were in general unfair
and untrue. Nowhere in her rebuttal does she state that the
marks were a result of any union activity on her part.

E. The June 17. 1983 Annual _Eval uation

On June 17, 1983, M's. Hamaker received her Annua
Eval uation. She received 25 ratings of "Standard® and 2 of
"l nprovenent Needed." The two lower ratings were in Attendance
and Health and Vitality.

The Comments section contained the foll ow ng:

M's. Hanmeker's attitude and work performance
have both inproved since her special

eval uation on May 9, 1983. Attendance still
has room for inprovenents. Supervisory
personnel wll continue to nonitor and
subsequent special evaluations will be nade
if deemed necessary.

F. The August 8. 1984 Eval uati on and Acconpanyi ng
Term nation Recommendati on

On August 8, 1984, a little over a year later, Ms. Hanaker

recei ved anot her Annual Evaluation. O the 27 categories rated

10



she received 10 ratings of "Standard,"” 8 of "Inprovenent

Needed, " and 9 of "Unsatisfactory."”

The Unsatisfactory ratings

were in Thoroughness, Meeting Schedul es, Speed of Work, Vol une

of Wirk. Adaptability, Attendance. Dependability, Organization,

and Health and Vitality. The overall performance rating in

this evaluation was "Unsatisfactory"” and her termnation was

r econmended. In the "Comments" section the rater

inserted the follow ng narrative:

Al an Hal |,

Prior to Ms. Hamaker's special eval uation
on 5/9/83, her work was becom ng
increasingly unsatisfactory. A discussion
was held on that date and Ms. Hamaker
participated in that discussion. She was
told at that time that there would be

anot her eval uation soon. The subsequent
eval uation was done in 6/19/83. Her work
and her attendance did inprove between the
two evaluations and was so noted. Since the
6/ 19/ 83 eval uation, her work and her
attendance have steadily deteriorated. Her
work | oad has been |ightened because she has
asserted to ne that she has certain physical
[imtations, but her performance renains

i nadequate. M's. Hamaker disappears from
her assigned work area for extended periods
of time. This makes her inaccessible for
urgent requests or for instructions. She
has been repeatedly instructed to remain in
her assigned work area and she has
consistently ignored those instructions.

Her absences from her assigned area have

pl aced additional burdens on her fellow

enpl oyees because they have to substitute
for her even when she is here.

Hall later admtted at both the Personnel Conm ssion

hearing and at the formal hearing in this case that

never

asserted to himthat she had certain physica

11

Hamaker

limtations.



Foll owi ng these "Comments" Supervisor Hall inserted a
series of summarized Incident Reports as exanples of the
concerns he had indicated on the evaluation form

Al t hough the PERB is not enpowered with the authority to
determ ne whether the Respondent was justified in term nating
its enployee it does have the right and responsibility to
determ ne whether or not such enployee was term nated due to
activities protected by the EERA. In order to determ ne
whet her a violation of the Act occurred it is necessary to
exam ne the mani fested reasons given by the enployer for such
term nati on.

Each of the Incident Reports included in the August'8
evaluation will be set forth, verbatim followd by such
addi tional circunstances as were presented at the fornal
heari ng:

1. On August 12. 1983, Ms. Hanaker
requested to take 3 days Personal Necessity,
2 days Personal Necessity - No Reason,
2 days Conp. Tine, 7 days Vacation and
7 days Of Wthout Pay. Subsequently,
Dr. Stanton reported the follow ng:
Had discussion with MIdred Hanmaker
about ny concerns over the attached
requests to have the entire nonth of
Sept enber off duty.
The followi ng points were stressed:

1. Earlier evaluation had criticism
and low rating regardi ng attendance.

2. Sane criticismmy be nmade again.

12



3. This action |eaves her with no
Sick Leave days or Persona
Necessity days.

Ms. Hanmaker said she still needed to go.

Hanaker's Rebutta

Managenent granted the |eave although somewhat
reluctantly. |If asking for the |eave supports a term nation

why did they grant it? It is unfair to grant a |eave and then

chastise an enployee for requesting it.

2. On August 31, 1983, the l|last day prior
to her vacation, she received 1/2 day Sick
Leave. Wile she was on vacation, she
called to informlrene Mtchell (COfice
Manager) that one of her grandparents. (that
she was traveling to visit) had passed
away. Subsequently, 5 of her days Of
Wthout Pay were changed to Bereavenent
Leave.

Hanaker's Rebutta

She did not request that she be given the Bereavenent Leave.
Mtchell or someone else in the office, credited her with such

| eave without asking her about it.

3. On February 21, 1984, Ms. Hamaker
requested a Leave of Absence from3 p.m to
5 p.m to neet with her physician,

Dr. Arnstrong. Ms. Hanmaker was seen by
Jess Gaitan and Wayne Roberts at
approximately 4 p.m at the Aurally
Exceptional Center.

An inquiry as to the tinme of her appointnent
with Dr. Arnstrong's office reveal ed that
her appoi ntnent for February 21, 1984. was
for 11:45 a.m. however, she was late for
her appoi ntnment, according to

Dr. Arnstrong's receptionist, and her

appoi ntment eventual ly began at 12:30 p.m
on that date.

13



In the second sentence of the first paragraph above, after
the words. "Ms. Hanmaker was" the words "reported to have been”
were inserted in cursive witing. The original copy of the
report itself was typewitten. These words were inserted by
t he Respondent during an investigative process that .'occurred
after the initial recommendation had been pronul gated. Later,
an anmended copy was retyped and inserted into her personnel
file. This process was initiated after Ms. Hanmaker had been
given an opportunity to respond to these Incident Reports. The
purpose of the investigative process was to determ ne whet her
M. Hall's recomendati ons woul d be supported by Respondent's
adm ni strati on.

Note: This incident was never put in separate witten form
by Alan Hall; nor was it discussed with Ms. Hamaker until
after the August 8, 1984 evaluation formwas prepared.

Hanaker's but t al

Ms. Hanaker went to Dr. Arnstrong's office on her |unch
break between noon and 1 p.m for her nedical appointnent.

Dr. Arnmstrong told her to obtain sone X-rays. She received an
appointnment for the X-rays later that same day. Ms. Hanmaker
went back to work and asked to take nedical |eave between

3 pom and 5 p.m According to the uncontradi cted testi nony of
both Ms. Hamaker and Ms. Lucille Haven, the technician who
took the X-rays. Ms. Hanaker arrived at Ms. Haven's office at

3:45 p.m and stayed until 4:30 p.m This testinony is
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corroborated by the fact that Ms. Haven left work at 4:30 p.m
in order to catch a bus and her log for that day shows that
Ms. Hamaker was the last person to receive an X-ray that day.
The particular series of X-rays given to Ms. Hanmaker usually
take approximately 25 mnutes. The X-ray log was first shown
to the Respondent at the Personnel Conm ssion hearing.

The direct testinmony of Ms. Hamaker and Ms. Haven
contrast with the hearsay statements contained in the |ncident
Report. According to the Incident Report Gaitan and Roberts
saw Hamaker at her husband's work site, the Aurally Exceptional
Center, at "approxinmately" 4 p.m Ms. Hamaker testified she
left the X-ray office at 4:30, too late to return to work, and
proceeded hone without ever going to the A . E. Center.

When Hal |, or soneone on his behal f, called Dr. Arnstrong's
office he was infornmed, correctly but inconpletely, that
Ms. Hamaker had been in the doctor's office at about
12:30 p.m Based on this l[imted and inconplete information
Hal | concluded that Hamaker had abused her nedical |eave |
request. Neither Gaitan nor Roberts testified at the fornal
hearing about the facts in this incident.

M. Hall did not ask Ms. Hamaker for an explanation at the
time of the incident in January but rather noted the incident
and five nonths later used the incident to support a
term nation recomrendati on.

4. On March 1, 1984, on two separate
occasions, once in the norning and once in

15



the afternoon, neither tine Ms. Hamaker's
assi gned breaktinmes, Joyce Bussell entered
the Custodial Storage Room nearest the
Lounge to make announcenents on the

| oudspeaker. On both occasi ons,

M s. Hamaker was standing and apparently
readi ng a nmagazi ne whi ch she quickly covered
and tried to conceal.

Note: This incident was never put in separate witten form
by Alan Hall; nor was it discussed wwth Ms. Hamaker until
after the August 8, 1984 eval uation formwas prepared.

Hanmaker's Rebutt al

M's. Hamaker did not submt any testinony or other evidence
in rebuttal of this particular charge.

5. At 10:40 a.m, March 23, 1984,

Bar bara Bergqui st reported to Joyce Bussell
that Ms. Hamaker was sitting and apparently
reading in one of the stalls in the east
Ladi es" Room Barbara also stated that she
had observed that Ms. Hamaker has often
been in the Ladies’ Room- apparently

readi ng since you could clearly hear her
turning the pages of a book or a nmagazi ne.
M's. Hamaker also stayed for sone tine since
S_hg did not |eave the room before Barbara
id.

Joyce Bussell checked the sane Ladi es' Room
at 10:50 a.m and al so observed that
Ms. Hamaker was apparently reading and that
she was still there when Joyce left the room
several mnutes |ater.
Note: This incident was never put in separate witten form
by Alan Hall nor was it discussed with Ms. Hamaker until
after the August 8, 1984, evaluation formwas prepared.
Ms. Hall's secretary did, however, nmake and keep notes about

the incident.
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Hamaker's Rebutt al

Ms. Hanmaker denied that she ever took a magazine or a
newspaper into the ladies' roomor that she ever was readi ng in
one of the stalls there. She also testified that she woul d
find reading material, obviously brought in there by others, in
both the nen's and |adies' restrooms several times a week when
she went in there to clean.

6. Ms. Hamaker was rel eased at noon on
April 18 by her physician, Dr. Pulskanp, to
return to work. She did not report for work
until 2:05 p.m on April 19.

Note: This incident was never put in separate witten form
by Alan Hall; nor was it discussed with Ms. Hanaker until
after the August 8, 1984 evaluation formwas prepared.

Hamaker's Rebuttal

This criticismis also based on an inconplete
investigation. Had M. Hall inquired of Ms. Hanmaker. he would
have found out that although Ms. Hanmaker's doctor had rel eased
her to return to work on April 18, 1984. she had to go to the
enmergency roomat Mercy Hospital once, her doctor's office
once, and return' to the hospital for further tests within the
next 24 hours. District attendance records show that
Ms. Hamaker worked sporadically for two weeks after this
incident and was then off for the next two nonths. Al of this
tine off was due to worker's conpensation |eave. Once again,

there was no imediate inquiry as to what Ms. Hamaker's

version of the incident was. Hall nerely noted the incident
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and used it two nonths later to support a termnation
recomrendati on.

7. In a meno dated 4/9/84, fromAl an Hall
to Jack Stanton. M. Hall requested
suggestions for additional duties for the
substitute for Ms. Hamaker. In that neno.
M. Hall stated:

| would like to bring to your attention
that the substitute custodian for

Ms. Hanmaker (Dale McCoy) has been
covering all of the assigned tasks in
Ms. Hanaker's work area so efficiently
that he has time for additional
assignnents. This was also the case
when Ms. Cal houn substituted for

Ms. Hamaker two weeks ago.

| would Iike any suggestions you m ght
have for additional duties besides the
ones | have already given him He is
al ready working on sone areas that have
been neglected for sone tinme because of
Ms. Hamaker's absences and performance
eval uati ons.

| would also like to point out that
Ms. Hanmaker's routine duties are being
acconpl i shed by M. MCoy in |less than
3 hours. She required 8 hours for the
sane duties. | have al so observed that
M. MCoy is easily located for
requests and instructions since he is
al ways working in the assigned work
area and he adheres to the work

schedul e assigned to him

Note: Although reduced to witing on April 9. 1984 the
subject of this meno was not shown to or discussed with
Ms. Hamaker until after the August 8, 1984 evaluation formwas
pr epar ed.

'Haneker's Rebuttal

M. MCoy did not testify as to the length of time it took
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himto conplete his duties. Ms. Hanaker insisted that it
woul d be virtually inpossible for anyone to conplete her former
duties in three hours.

8. On July 25, 1984. Harry Col eman.
Ms. Hanmeker's | eadperson. reported:

| have told Ms. Hanmaker on at | east
three occasions during the |ast

12 nmonths and again today that she is
to remain in her work area at all

times, except on her lunch and break
periods. The reason for these requests
Is that too often Ms. Hanmaker cannot
be located in or near her work station
when she is needed.

Note: Although reduced to witing on July 25, 1984 this
meno was not shown to or discussed with Ms. Hanaker until
after the August 8, 1984 eval uation formwas prepared.

Hanaker's Rebutta

There was no direct evidence regarding Ms. Hamaker being
out of her work area other than the March 1983 incident which
was discussed earlier. The March 1983 incident, Hamaker
contends, was effectively rebutted by the overall rating of
"Standard" in her June 30. 1983, Annual Evaluation and the
followi ng "Comments" contained therein: "Ms. Hamaker's
attitude and work performance have both inproved since her
speci al evaluation on May 9. 1983.

Col eman hinmself did not testify. Hanmaker insists that
Col eman never told her he was upset with her actions regarding
| eaving the area other than a nmeno concerning that subject from

himon March 22, 1983. Rather, in the conversations she had
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with him he spoke generally about all the custodians and told
Hamaker to be careful because "they are watching us." She did
not take these remarks to be ainmed directly at her nor did she
interpret themas criticisns of her work performance. She
admts she mght have said sonething about staying in her work
area but she really doesn't renenber it. She renenbers only
one other occasion, prior to April 1984, when Col eman told her
Hal | ahd Stanton were "raising hell" about custodians in

gener al .

9. Ms. Hanmaker does not denonstrate the
necessary dedication to the duties of her
posi tion. Al though she worked only 153 days
of her 250 day schedule for 1983-84 and was
on leave July 1 through July 25, she has
requested vacation for the full period of
August 31 through Septenber 28. 1984.

Hanaker's Rebutta

Much of the lost time can be attributed to workers'
conpensation |eave and should not be held against her. The
vacation |eave was granted by her supervisor and the
Respondent's managenent. |If the Respondent did not feel she
shoul d have taken the Septenber vacation it should not have
granted her leave to do so. By granting her that vacation
period her supervisors are estopped from conplaining that she
went on vacati on.

G Ceneral Work Deficiency Conpilations by Hall's Secretary

Joyce Bussell, Hall's secretary, collected the witten
materials and oral reports which forned the basis of the nine

sections of the June 1984 term nation recomrendi ng eval uati on.
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Bussell did not testify as to when she began to formally
conpile this information. She did testify that she had been
receiving infornmal reports from enployees for "nonths" before
she began to conpile themfor Hall's use. She had not
considered these reports "terribly inportant™ until [ater
They becane nore inportant in the overall picture as their
frequency increased. Hall and Stanton nentioned to her that
Hameker's performance was deteriorating.

The | adies' roomreading incident, for exanple, had been
preceded by simlar incidents for over a nmonth prior to
Bussel |l actually calling the incident, reported in the June
1984 eval uation, to Hall's attention.

Bussel |l further testified that when M's. Hanaker first canme
to the main building as a custodian everyone was pleased with
her work performance. However, in early 1982 the custodi an
hours were changed to 8:30-5:00 in order to conserve on energy
costs. Bussell does not renenber what Hamaker's hours were
prior to that date but does remenber that she (Hamaker)
requested an earlier starting time -- sonme time between 7:00
and 7:30 a.m The request was denied. The admnistration
believed that, for her own safety, a wonan should not be in the
bui | ding al one. Ms. Hamaker' s wor k performance started to
deteriorate after that schedul e change deni al.

H. Charging Party's Rebuttal Wtnesses

The general tone of both the nine Incident Reports attached

to the June 1984 term nation recommendati on as well as
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Joyce Bussell's testinony support an inference that

Ms. Hameker's assigned areas were not properly cleaned and
otherwise cared for. In rebuttal, Charging Party brought in a
nunber of enpl oyees who were assigned work space in the subject
areas to testify in Hamaker's behal f.

Those testifying were Mark Underwood, a former maintenance
wor ker, Adrian Agundez, a fornmer electronic equi prment
repai rman, Frances Call ahan, a supervisor in the Payroll and
Audi ting Section and Lauren Barnes, the Drector of
I nstructional Resource Center. M. Barnes went so far as to
wite, on August 15, 1984, one week after Hamaker recei ved the
term nation recommendation, an unsolicited menorandum prai sing
M's. Hanmaker's job performance. However, Hall testified that
Hamaker's performance would inprove for a certain period of
time after each negative evaluation or "talking to."

Ms. Hamaker worked in the west end of the Respondent's
main building fromabout 1980 until July 1984 and in the east
end fromJuly 1984 until her termnation. Callahan and
Under wood observed Ms. Hanaker's performance in the west end
of the building during the tinme covered by M. Hall's
April 1984 nmenorandum Barnes and Agundez observed her
performance in the east end fromJuly 1984 until her
term nation.

|. Ms. Hameker's G.jevance Procedures

Ms. Hamaker grieved her evaluation and its acconpanying

term nation reconmrendation. After the superintendent conducted

22



an investigation the grievance was denied on Cctober 25, 1984.
According to the rules and regulations and other |aws
pertaining to this public school enployer a hearing was held
bef ore the Personnel Conmm ssion of the Respondent. The
four-day hearing was held before an independent hearing
officer. During this termnation hearing 17 w tnesses
testified. 9 for the Respondent and 8 for M's. Haneker. at
| east one of which was an adverse witness. Alan Hall.

Ms. Hamaker's appeal was based on the follow ng reasons:

1. The charges are untrue and do not
reflect the real reason for ny dismssal.

2. The quality and speed of ny work is not
and has never been the issue, and
further, is not and has not been bel ow
st andar d. -

3. M absences fromwork were due to
illnesses and can be so proved. | have
no control over an injury or illness and
this should not be held agai nst ne.

4. M inmmedi ate supervisor has
di scrimnated against ne for ny
affiliation with the enpl oyee
or gani zati on. CSEA

5. If the facts were investigated, it could
be proved that the charges set forth are
not the true facts.

The hearing officer submtted the follow ng concl usi ons and

reconmendat i ons:

Upon reviewing the findings of this hearing
it is ny conclusion that the charges by the
superintendent are supported by the
evidence. No one charge in itself would be
sufficient to warrant so severe a penalty.
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but taken as a whole they constitute a
pattern of unsatisfactory perfornance.
Further 1 did not find direct evidence of
discrimnatory or retaliatory supervisory
treatnent of this enpl oyee.

- Therefore, | recomrend to the conm ssion
that the dism ssal action taken by the Kern
County Superintendent of Schools be upheld.
On February 19, 1985, the Personnel Comm ssion of the Kern
County Superintendent of Schools net in executive session and
found that the follbmjng charges were sustained and that no

evi dence of discrimnati on was found.

1. Lack of thoroughness.
2. Lack of speed and vol une of work.
3. Failure to meet schedul es and frequent absence

fromwork areas.

4. Unsati sfactory attendance and dependability.

5. Unsati sfactory health and vitality to.neet t he
demands of the job.

The reasons cited by the Conm ssion for those findings are

as foll ows:

1. It was denonstrated repeatedly in the hearing
that Ms. Hamaker's responsibilities were not carried out in a
t horough manner, particularly in regard to details of cleaning.

2. Lack of speed and vol une were shown when
substitutes were able to acconplish her work assignment in |ess
tine than did she. It was necessary to nove her to a |ess

demandi ng work assignnment area.
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3. Thi s enpl oyee was frequently away from her work
area and often could not be counted upon to neet prescribed
wor k schedul es.

4. Her poor attendance pattern during 1983-84,
primarily because of workers' conpensation sick |eave,
contributed to her unsatisfactory eval uation.

5. M's. Hameker's health becane so poor that she
could not acconplish the ordinary tasks of her assignnent
satisfactorily. These prescribed duties brought on an
i nordi nate nunber of work-related ill nesses.

| The ruling of the conm ssion was that the dism ssal order
of the superintendent be upheld. fhe di sm ssal was effective
on Novenber 16, 1984.

1. Protected Activity

A Ms. [ LViti

Ms. Hanmaker started working for the Respondent in February
of 1979, becane full-tinme in June of 1980 and joined CSEA in
April of 1983, shortly after she received her first "warning"
letter and shortly before she received her first negative
eval uati on.

I n February or March 1984 Melinda Poi son, CSEA chapter
president, asked Hall to change Ms. Hamaeker's |unch period
from 12:00 noon to 1:00 p.m in order to allow her to attend a
CSEA neeting. The neeting was with the |ocal CSEA |eadership

and sone out-of-towners to plan strategy for the upcom ng
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decertification election. Hall was not told of the reason for
the neeting but due to the upcom ng decertification election it
was |ogical to assume that decertification was the subject of
the neeting. M. Hall said that there would be no problemwth
her changing her lunch period. It was at this time that he
first learned of her status as an officer in the CSEA chapter,
al t hough he knew of her nenbership earlier. He did not
remenber exactly when or how he |earned of that menbership.

During late sumer/early fall of 1983, CSEA, the exclusive
representative, circulated a proposed collective bargaining
agreenent anong the rank-and-file. There had been no such
agreenent prior to this time. A nunber of enployees becane
upset over this action and circulated the follow ng statenent
whi ch came to be known as the Letter of Concern.

Enpl oyees of the Kern County Superintendent
of Schools Ofice receive benefits equal, if
not superior to, any other public agency in
the State. These benefits are paid by the
Kern County Superintendent of Schools Ofice
with no contributions from enpl oyees.

Unl i ke nost school districts, we have now
been placed in a position of negotiating

i ncreased costs for the benefits we receive.

W have always had a very close working
relationship with Dr. Richardson and

Dr. Blanton in regard to enpl oyee/ enpl oyer
matt ers.

During the recent noney shortage situation,
not one classified enployee was laid off or
fired. This is contrary to the comon
practice of school districts. dassified
enpl oyees are nore easily and quickly

di sm ssed than certificated enployees. In
the recent reduction of positions in the
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office due to financial difficulties, no
nore classified positions were reduced than
certificated positions.

CSEA. Chapter 512, is asking that its
nmenbers draft a collective bargaining
agreenent proposal to be presented to the
adm nistration. Since the law and the nerit
system provi de specific and detail ed

gui del i nes on enployee rights, it is assuned
that a collective bargaining agreenment woul d
cover potential salary increases and fringe
benefits.

Wiile the nerit systemis sonmetinmes hard to
understand and sonetines hard to inplenent,

it does provide nore protection for

enpl oyees than any other negotiated contract
in the schools system

Since our office currently possesses one of
the best fringe benefit prograns for

enpl oyees would it not be extrenely harnful
to re-negotiate these benefits. By
re-negotiating a "good thing." enployees
could find thenselves faced with the
possibility of paying all or a part of

I ncreased prem um costs.

CSEA has never contributed a thing toward
buil ding the trenendous job security we
presently have, toward building the
conpetitive salary schedule we presently
have, nor the trenendous fringe benefits we
presently have.

There is an old saying: "If it is not
broken, don't fix it."™ The only possible
thing that classified enployees could gain
from changi ng our present policies of
representation for enployees is
confrontation, conflict, controversy and
di vi siveness with the possibility that we
cogld becone the big loosers. [sic] in the
end.

It is not right that a few (40) enpl oyees

should take it upon thenselves to change
what is so inportant to so many with |ess
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than three days notice and w t hout giving
the other approxinmately 300 classified
enpl oyees a chance to express their views.

On the copy of the Letter of Concern entered into evidence
the first signature below the text was that of Alan Hall,
M's. Hamaker's inmmedi ate supervisor.

Shortly after this Letter of Concern was circulated a
nunber of classified enpl oyees organized and nounted a
decertification canpai gn agai nst CSEA. The enpl oyees
supporting this decertification canpaign formed an organi zation
called the Superintendent of Schools O assified Association or
SOSCA.  Alan Hall was in favor of such canpaign and went so far
as to carry a copy of the "Letter of Concern"” out to enpl oyees
in the field in order to facilitate their signing such docunent.

Thr oughout this canmpaign Ms. Hanmaker spoke out in favor of
CSEA, wore a CSEA button to work and regularly attended CSEA
neetings. Sonetinme during this period, probably on January 1,
1984, but:the evi dence regarding the exact date is sparse and
conflicting, she assuned the office of the secretary of the
CSEA chapter. Hall was aware of her having beconme a CSEA
officer a nonth or two later. After assumng the office of
secretary, Hamaker would sit at the head table at all CSEA
nmeetings wth the rest of the officers. However, there was no
evidence proffered at the hearing that stated or inferred that
Hameker was involved in any grievance neetings, engaged in any
confrontations with managenent on CSEA's behal f or sponsored or

circulated petitions regardi ng managenent policies or positions.
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B. Alan Hall's Actions vis-a-Vvis CSEA/ SOSCA Confljct

One incident concerning Stanton. Hall and Hall's secretary.
Joyce Bussell, should be noted. Bussell was presented a
docunent by the two nen. She gave it a very cursory readi ng.
She is very active in local partisan politics and has strong
pro-union beliefs. The docunment nade her angry. Stanton and
Hal | were both previously aware of her views on such matters.
Her attitude towards the docunment was apparent from her
action. She had "utter contenpt” for the docunent, put it back
in the in-basket and wal ked out. She was not asked to sign the
docunent. When Dr. Stanton becane aware that she was going to
be testifying at the previous PERB formnal hearing he nenti oned
to her that he had not shown her a petition but the Letter of
Concern. She is not absolutely certain whether the docunent
was the Letter of Concern or a decertification petition.

A decertification election was held and won by SOSCA on
March 24, 1984. Hall was linked by at least two witnesses wth
the dissem nation of the petition to request a decertification
el ection. CSEA, however, contested the results and a hearing
was held in July of 1984 regarding the circunstances
surroundi ng such appeal. Ms. Hanaker was not a witness at the
hearing. However. Hall was a witness. The hearing concl uded
on July 19, 1984. The PERB admi nistrative |law judge ordered a
neM/eiection, both parties filed exceptions but the PERB

itself, affirmed the proposed decision and ordered a new
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election in Ofice of Kern County Superintendent of Schools

(1985) PERB Deci sion No. 533. The Respondent is presently
under an order to post the Board' s decision. A new election
will follow

The adm nistrative law judge in that case, in the
Concl usions of Law section of her Proposed Decision, concluded
the followng with regard to Alan Hall's actions vis-a-vis the

Letter of Concern:

There is no dispute that Hall, however
i nnocently, mnade known his disapproval of
certain CSEA activities. In addition to his

statenents. Hall signed the letter of
concern and assisted in its circulation. n
working tinme, he transported the letter of
concern to Duane Haskins and gave him an
opportunity to read it, review it and sign
it. Moreover, during working hours, he
invited Garbett and Sal azar to review and
sign the letter of concern and when they

i ndicated that they were CSEA nenbers, they
were ordered back to work. In addition,
Hal | directed two other enpl oyees. Joe R eh
and Mark Underwood to go to Kathy Freeman's
office for the purpose of reading and
review ng, and possibly signing, the letter
of concern.

The admnistrative |aw-judge eventually concluded that,

(S)uch conduct by the supervisor, although
admttedly not egregi ous, crosses over the
line of a perm ssible expression of
opinion. Gven the content of the letter
given his active role in both its

di stribution and the gathering of
signatures, it is found that the enployer
viol ated the Act.

The Charging Party stressed, in its brief, the fact that

Hall's term nation recommendati on was given to Hamaker a few
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days after Hall was called as a witness in the decertification
appeal hearing.' However, it nust be noted that Hamaker was on
a workers' conpensation leave fromMarch 28 to July 25. with
the exception of a few partial and sonme full days in late
April. July 25 was the first tinme in over three nonths that
Hamaker had been back to work in anything near a full-tine
capacity.
1 SSUE

Was M I dred Hanmaker termnated from her position as a
custodian at the Kern County O fice of Education in violation
of section 3543. 3543.1. 3543.5(a) or (b)?

CONCLUSI ONS_OF  LAW

Precedent and Test

The Board, in Carlsbad Unified School District (1979) PERB

Deci sion No. 89, set forth the following test for the
di sposition of charges alleging violations of section 3543.5(a)
or (b):

(1) A single test shall be applicable in
all instances in which violations of
section 3543.5 (a) are alleged:

(2) Were the charging party establishes
that the enployer's conduct tends to or
does result in some harmto enployee rights
granted under the EERA, a prima facie case
shall be deened to exist;

(3) Wiere the harmto the enpl oyees'
rights is slight, and the enployer offers
justification based on operational
necessity, the conpeting interest of the
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enpl oyer and the rights of the enpl oyees
wi Il be balanced and the charge resol ved
accordi ngly;

(4) \Where the harmis inherently
destructive of enployee rights, the

enpl oyer's conduct wll be excused only on
proof that it was occasi oned by

ci rcunstances beyond the enployer's control
and that no alternative course of action
was avai l abl e;

(5 Irrespective of the foregoing, a
charge will be sustained where it is shown
that the enployer would not have engaged in
t he conpl ai ned-of conduct but for an

unl awf ul notivation, purpose or intent.
(Enphasi s added.)

Proof of Unlawful Intent Wiere Ofered or
Requi r ed

Unl awful notivation, purpose or interest is
essentially a state of mnd, a subjective
condition generally known only to the
charged party. Direct and affirmative

proof is not always available or possible.
However, followi ng generally accepted |egal -
princi ples, the presence of such unl awful
notivation, purpose or intent may be
established by inference fromthe entire
record.

In Novato Unified School District (1982) PERB Deci sion

No. 210, the Board clarified the Carlsbad test for retaliation

or discrimnation in light of the NLRB decision in Wight Line

(1980) 105 LRRM 1169. In Novato, unlawful notive nust be
proven in order to find a violation.

In both cases, a nexus or connection nust be denonstrated
between the enployer's conduct and the exercise of a protected

right resulting in harmor potential harmto that right.
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In order to establish a prinma facie case. Charging Party-
must first prove the subject enployees engaged in protected
activity. Next, it nust establish that the enpl oyer had
know edge of such protected activity.

In that regard, section 3543 of the Act grants public
school enpl oyees,

. . theright toform join, and
part|C|pate in the activities of enployee
organi zations of their own choosing for the
purpose of representation on all matters of
enpl oyer - enpl oyee rel ations.

There is little doubt that Ms. Hanmaker was engaged in sone
level of protected activity in her role as secretary of the
| ocal CSEA chapter. Nor is there doubt that the District, in
general, and her imediate supervisor, Alan Hall, in particular
were aware of her position with the Association early ih 1984.
The crucial question is whether the termnation was notivated
in whole or in part by her participation in such protected
activity.

Any |evel of such activity is protected by the Act.
However, the level of protected activity becones inportant
|ater when we are required to nmeasure the reasonabl eness of the
Respondent's actions towards her. A negative enpl oynent
evaluation is nore likely to be attributed to protected
activity when the subject enployee is an active antagonist in

conparison to other enployees. Conversely an enpl oyee who

engages in passive and nonconfrontational behavior is |ess

33



likely to incur the wath of his/her enployer and provoke the
type of negative enploynent retaliation that is actionable
under section 3543.5(a).

Ms. Hamaker's "activisnmi with the CSEA was at a relatively
low |l evel. She could not renenber if she was elected nore than
once to union office. She could not renenber when she becane
the secretary of the local chapter. She did renenber that it
was in April but could not renenber whether it was in 1983 or
1984. Later she thought it was near the end of sone year. She
al so said that she "spoke up" at CSEA neetings and wore a CSEA
button at work. She also sat at the head table at those CSEA
neetings. She never acconpani ed or represented other union
nenbers at grievance neetings nor was there any evidence that
she ever engaged in any confrontational or adversaria
dialogues wi th any nmenbers of supervision or managenent over
enpl oyer - enpl oyee relations issues. '

However, it is not only MI|dred Hamaker's CSEA
participation that nust be examned in order to determne
whet her or not there was a violation of the Act. Alan Hall's
actions regarding the Letter of Concern and the decertification
petition'both left little doubt on which side of the CSEA/ SOSCA
controversy he stood. H's actions regarding the "sounding out"”
of his secretary on signing the Letter of Concern add weight to
his partisan role. These facts are inportant to the ultimte

determ nation, as his advocacy, as concluded in the previous
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proposed decision, and affirned by the Board itself, in its
deci sion, would reasonably create a hei ghtened |evel of
sensitivity to those enployees that disagreed with his position..

The incident in early 1984 concerning CSEA president Poison
asking Hall to change Hanmaker's lunch period in order to
accommobdate the scheduling of a CSEA | eadership neeting woul d
tend to negate, sonewhat, the inmage of Hall as an avowed
supporter of the SCSCA cause and one prone to take swift and
heavy handed neasures agai nst anyone opposing his views.

1. Exanples of G rcunstances to be Exam ned

Novato sets forth exanples of the types of circunstances to
be examined in a determnation of whether or not union aninus
is present and a notivating factor in the enployer's action.
The types of circunstances to be examned are (1) disparate
treatnent of the Charging Party. (2) proximty of tinme between
the participation in protected activity and the adverse action,
(3) inconsistent explanations of the enployer's action(s), and
(4) departure from established procedures or standards. Each
of these will be examned in order.

A D sparate Treatnent of the Charqging Party

The only real disparate treatnent alleged by the Charging
Party in this case can be subsunmed within the third of the
Novat o enunerated circunstances, inconsistent explanations of
the enployer's actions, and consists of the Charging Party's

rebuttal of the enployer's manifested reasons for
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Ms. Hanmaker's termnation. These allegations will be dealt
with bel ow.

B. Proximty of Tine Between the Participation_in
Protected Activity and twe_Adverse Acti on

There are two separate and distinct circunstances to be
anal yzed with regard to this category. The first deals with
t he beginning of Ms. Hamaker's nmenbership in the Association
and the second concerns a tinme correlation between M. Hall's
testinmony in a PERB fornal hearing and his recommendati on of
M's. Hamaker's termination. These circunstances will be dealt
with separately. |

1. M.s. Hanmpker's Menbership Enroll ment

Ms. Hamaker worked for the Respondent fromearly 1979 to
June 1980 as a part-tinme tenporary custodi an. She becane a
probationary full-tinme enployee in June of 1980. She was
eval uated four tines between June of 1980 and June of 1982.

Al t hough her ratings were standard or above in all of these
eval uations they did show a general decline fromthe first to
the last. In 1983 she had sonme difficulty with her inmediate
supervisor, M. Hall, and their supervisor, Dr. Jack Stanton.
She was given a nenorandum which did not specifically chastise
her but woul d not have been necessary had these two nen felt
that she was perform ng her assigned tasks adequately.

She joined the CSEA a nonth later. On May 9, 1983. a nonth

after she joined CSEA and two nonths after her neno from
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Dr. Stanton she received a special evaluation with an overal
eval uation of "Inprovenent Needed." |

This chronology is set forth, not necessarily to give added
validity to the negative evaluation, nor to suggest that
Ms. Hanmaker joined CSEA to obtain assistance should there be
any adverse enploynent action against her. There is no
enpirical evidence to support such an inference. The
~chronology is set forth to show that the negative eval uation
preceded even her nenbership and certainly whatever |evel of
activism she attained later in her enploynent career

2. Tinme Correlation Between M. Hall's Testinony in_a

PERB Formal Hearing and H s Recommendati on of
Ms. Hanaker's Ternination

In the usual circunstance the Charging Party attenpts to
show that a particular action of an enployee was followed by a
corresponding retaliatory enployer reaction. |In this case we
have a novel approach in that the Charging Party is attenpting
to show that Hall's CSEA ani nus was heightened by his stint as
a wtness in the unfair practice fornal hearing and that this
hei ght ened aninmus was the reason for the termnation
reconmendat i on.

M. Hall did testify at the PERB formal hearing called to
determ ne whether there had been an unfair practice commtted
and whet her such unfair practice would operate as a bar to the
certification of the results of the decertification election.

Hs testinony was given during the formal hearing, which was
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held on July 17, 18. and 19. He recommended termnation for
Ms. Hamaker on a dassified Performance Revi ew (eval uation
form dated August 8. 1984. The Rating Period was from

June 17. 1983 to June 17, 1984. The reason for the rating was
given as an Annual Eval uati on.

Al t hough the date of the recomrended term nation was
approximately six weeks after Hall's PERB testinony it nust be
noted that Hamaker was not available to be given any sort of
review, annual or otherw se, between April 4 and July 25 with
the exception of a few days near the end of April. Therefore,
even if Hall had determned on May 1 that he nust recomend
Hamaker's di sm ssal he would not have been able to serve the
termnation reconmendation on her until she returned in Iafe
July. It is also not unreasonable for Hall to have del ayed
preparing the Annual Review due to serious doubts as to whether
Hamaker woul d ever be returning to her enploynent after what
amounted to alnost a four-nonth nedical |eave.

C. | nconsi stent Expl anations of the Enployer's Action(s)

It is under this category that the Charging Party sets
forth what it considers its nost persuasive evidence. |Its
point by point rebuttal to each of the allegations set forth by
the enployer to support Ms. Hanmaker's termnation has been set
forth in the Findings of Fact, supra, and need not be repeated
here. Its rebuttal, - in nmany cases, had sone nerit. However,

as pointed out before, PERB is not enpowered with the authority
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to determ ne whether the Respondent was justified in
termnating its enpl oyee. However, when PERB exercises its
authority to determ ne whether or not such enpl oyee was
termnated due to activities protected by the EERA, it nust
examine the manifested reasons for the ternination in order to
det erm ne whet her these reasons reasonably support the
termnation. A determnation that the reasons given by the
enpl oyer are not sufficiently plausible to support the
termnation will give rise to an inference that there nust be
sone other reason for the termnation. This inference can |ead
to a determnation, if supported by sufficient evidence, that
the enpl oyee is correct when he/she insists that the
termnation was due to protected activities.

~An exam nation of the evidence offered by the District to
support the termnation and the rebuttal evidence offered by
Ms. Hamaker results in the follow ng synopsis.

Charges 1, 2 and 9 should be rejected. Charge 1 deals with

a request to go on |leave that was granted by the enpl oyer.
Charge 2 concerns an acceptance (a passive acceptance insists
the enpl oyee) of bereavenent |eave. Charge 9 concerns the
inordinate use of workers' conpensation |eave. There is no
negative inference to be drawn fromthe talcing of a |eave
granted by the enployer. Ms. Hamaker, according to the
unrebutted evidence, used the bereavenent |eave for exactly the

reason that it was supposed to be used. The fact that she
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conbined it with an already schedul ed | eave does not suggest
any inpropriety. W rkers' conpensation leave is to be used for
the rehabilitation of persons injured on the job. [If the
District feels there was sonething inproper about her injuries
or the length of her rehabilitation they have their renedies

t hrough the workers' conpensation law. a punitive term nation
is not one of.those remedi es.

However, after disregarding those three charges we still
have six other specific charges before us. They range
chronologically fromFebruary 21. 1984, to July 25, 1984. They
.enconpass seven separate incidents of either not being in her
work area at the appropriate tinme or conpleting an inadequate
| evel of work. The enployer relied, directly or indirectly, on
ei ght separate enpl oyees. One of these enployees was, if
anything pro-CSEA, or at least pro-union in general and refused
to have anything to do with either the Letter of Concern or the
decertification petition, testified that she had been receiving
informal reports from enpl oyees for nonths before she began to
conpile themfor use by Ms. Hamaker's supervisor. The only
rebuttal we have is (1) four enployees who said that they
t hought Mrs. Hamaker was doing a good job, one of whomwote an
unsolicited letter praising her job performance, (2) an X-ray
technician who said she admnistered an X-ray at the tine that
- two other enployees said she was at her husband' s place of

enpl oynent, and (3) Ms. Hanaker's insistence that all of the

40



District's evidence and supporting testinmony is in error  The
“"praise" letter, it nust be noted was dated one week after
Ms. Hanaker received her term nation recomendation which
raises a legitimate question of its status as "unsolicited."
In addition, we have three Certificated Enpl oyee Reviews on
. record which enconpass a 15-nonth period of enploynent, two of
whi ch insist that she was doing either "Inprovenent Needed" or
"Unsatisfactory” work, and one of "Standard." The "Standard"
and "Il nprovenent Needed" evaluations preceded her becom ng an
officer in CSEA. She also has a letter fromher second |eve
supervi sor dated 16 nonths prior to her term nation
recommendation in which he finds it necessary to delineate her
duties and hours and make specific nention that "the |evel of
cleanlineés in your area of responsibility has been acceptable
during these last three weeks, a period during which you were
not on duty." This letter was dated prior to her joining CSEA.
It is determned that there are too many i ndependent
corroborating witnesses, too little hard rebuttal evidence and
too many negative enploynent evaluations over too long a period
of tinme, sone of which was before any protected activity, to
conclude that the reasons given by the enployer were
impl ausi ble. This is not necessarily a conclusion that the
enpl oyer was justified in dismssing the subject enployee but
rather a determination that the reasons given by the enployer
were not so inplausible as to give rise to an inference that

there was sone other reason for the term nati on
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D. Departure_fromFEstablished _Procedures or Standards

The Charging Party insists that the enpl oyer departed from
establ i shed procedures in two separate and distinct areas.
First, it failed to notify Ms. Hanaker that various
negative incident reports were being prepared agai nst her.
Second, the enployer stated in Hamaker's June 17, 1983 Annua
Eval uation, that:
M's. Hamaker's attitude and work performance
have both inproved since her special
eval uation on May 9. 1983. Attendance still
has room for inprovenent. Supervisory
personnel wll continue to nonitor and
subsequent special evaluations wll be nade
if deemed necessary.
This, the Charging Party insists, obligated the enployer to
issue a special evaluation prior to any termnation. No
further evaluations were issued prior to the term nation
reconmendat i on.
1. Wth regard to the first allegation of departing from
establ i shed procedures the Charging Party cites Education Code

section 440312 and MIler v. Chico Unified School District

(1979) 24 Cal.3d 703, 711-712.

?Educati on Code section 44031 states as fol | ows:

Personnel file contents and inspection.
Materials in personnel files of enployees
whi ch may serve as a basis for affecting the
status of their enploynment are to be nade
avail able for the inspection of the person

i nvol ved.

Such material is not to include ratings,
reports, or records which (1) were obtained

42



Educati on Code section 44031. inter alia, states:
"[I]nfornaiion of a derogatory nature, . . . shall not be
entered or filed unless and until the enployee is given notice
and an opportunity to review and comment thereon.” Mller v.

Chico U.S.D.. supra, states in pertinent part:

Unl ess the school district notifies the

enpl oyee of such derogatory material within
a reasonable time of ascertaining the
material so that the enpl oyee may gather
pertinent information in his defense, the
District my not fairly rely on the materi al
in reaching any decision affecting the

enpl oyee' s enpl oynent status.

The Charging Party relied very heavily on the |anguage just

cited fromboth the statute and Mller, a California Supreme

prior to the enploynent of the person

I nvol ved, (2) were prepared by identifiable
exam nation commttee nenbers, or (3) were
obtained in connection wth a pronotiona
exam nati on

Every enpl oyee shall have the right to

i nspect such materials upon request,
provided that the request is nmade at a tine
when such person is not actually required to
render services to the enploying district.

Information of a derogatory nature, except
material mentioned in the second paragraph
of this section, shall not be entered or
filed unless and until the enployee is given
notice and an opportunity to review and
comment thereon. An enployee shall have the
right to enter, and have attached to any
such derogatory statenment, his own conments
thereon. Such review shall take place
during normal business hours, and the

enpl oyee shall be released fromduty for
this purpose w thout salary reduction.
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Court case. The Respondent, just as strongly, insisted that,
as Ms. Hanaker was giVen the derogatory materials prior to
M. Hall's recommendation being relied upon by the
superintendent, the requirenents of MIler and Educati on Code
section 44031 were net.

Both parties mss the primary reason these circunstances
are pertinent to a decision under Naovato, supra. The crucia
issue is not whether the District violated an Educati on Code
section when it dismssed an enployee; it is whether, based on
the all eged viol ation of the code section, it can be inferred
that the District harbored an unlawful notive. Even assum ng
the Education Code was violated and an unlawful notive is
inferred by the triér of fact, this finding nmerely suggests
that circunstantial evidence exists to show a nexus between
Hamaker's protected conduct and the conpl ai ned-of enpl oyer
conduct. It does nothing to alter the ultimte concl usion
reached above that the District had adequate reasons to
term nate Hamaker and therefore she was not termnated because
of her protected conduct.

There is also a question as to whether the Education Code
section is technically applicable to many of the incidents
relied upon in Ms. Hamaker's case in that M. Hall's
unrebutted testinony stated that many of the incidents were not
reduced to witing at the tinme they occurred. He insisted that
he relied on his nenory to prepare the summarizations of such

i nci dents when he prepared the term nati on recommendati on.

44



This alleged breach of the Educati on Code section may have
properly operated as a valid defense to the charge before the
Personnel Conmi ssion and its hearing officer, but is only
rel evant to these proceedings before PERB in the nanner
descri bed above.

2. The second exanple of the enployer departing from
establ i shed procedures concerns the fact that Ms. Hamaker's
June 17, 1983 Annual Eval uation states that "subsequent speci al
evaluations will be nmade if deened necessary.” The Charging
Party insists that the fact that the enployer did not issue any
"subsequent speci al evaluationé" supports a reasonabl e
contention on Ms. Hamaker's part that her performance was
neeting expectations. The enployer's failure to issue such
eval uation(s) should estop it fromtermnating her.

The analysis of this allegation nust parallel that of the
one above. The enployer's failure to issue another special
eval uation prior to the termnation recomendation creates an
inference of unlawful notive. However, as pointed out above it
does nothing to alter the uItiﬁate concl usi on that the enployer
had adequate reasons to term nate Hanmaker.

Novat o descri bes four exanples of circunstances to be
examned in any investigation of whether an enployee's
enpl oynment status has been inproperly denigrated as a result of
an enployer's union, or union activity, aninmus. Al four of

t hese exanpl es have been exam ned and the resulting
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determnation is that the Charging Party has not been able to
produce the quantum of evidence necessary to create an
inference of the presence of union aninmus or that such aninus,
if proven, was a notivating factor in the enployer's action.
 CONCLUSI QN

Based on all of the foregoing, it is specifically
determ ned that the Kern County Office of Education has not
viol ated section 3543, 3543.1, 3543.5(a) or (b) of the
Educational Enploynent Relations Act. It is defernined t hat
all charges filed by the Charging Pafty in this case are
without nerit and should be di sm ssed.

PROPCQSED ORDER

Based on the foregoing Findings of Facts, Conclusions of
Law and the entire record, the unfair practice charge and the
conplaint in this case are hereby D SM SSED

Pursuant to California Admnistrative Code, title 8,
part 111. section 32305. this Proposed Decision and Order shal
becone final on January 21, 1986, unless a party files a tinely
statenent of exceptions. In accordance with the rules, the
statenent of exceptions should identify by page citation or
exhi bit nunber the portions of the record relied upon for such
exceptions. See California Admnistrative Code, title 8,
part I11. section 32300. Such statenent of exceptions and
supporting brief nust be actually received by the Public

Enpl oynent Rel ations Board itself at the headquarters office in
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Sacranento before the close of business (5:00 p.m) on

January 21, 1986, or sent by telegraph or certified United
States mmil, postmarked not later than the last day for filing
in order to be tinely filed. See California Admnistrative
Code, title 8, part 111, section 32135. Any statenent of
exceptions and supporting brief nust be served concurrently
with its filing upon each party to this proceeding. Proof of
service shall be filed with the Board itself. See California
Adm ni strative Code, title 8, part Ill, section 32300 and 32305.

Dat ed: Decenber 30, 1985

Allen R Link -
Adm ni strative Law Judge
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